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Pe Se “NEN HAMPSHIRE LAW UBRARY 


Honorable Hanning He. philbrick oe oe SEP.2.2 1998 

: Representative from Rye - aa — rare, 

House of Re resentatives a CONCORD, NH. 

. State House | Lee . — 

Concord, New Hempshire — 

Dear Mre Philbricks a | . 
You have ing as to my opinica respecting & _ 2 


sed gsncndment to Senate Bill Ko, 102 concerning the Rye Water 


~ District wnercby it 4s proposcd to amend seotion. 4 of said pill by 


4nserting the word Mexclusive" before the words “rignt end privileges® — 
with this 4nsertion the district will be given by the section "the — 
exclusive right and privilege of teking water from any surface oF 
gubterrancan water supP n within @ defined area jn the Town of Ry6e 


The exclusive right and privilege being conferred 
upon the district is for the Neaking" of watcre Vhen used in cone 
junction with the right of & governmental. body or agency to acquire 
property richts, the word freaking” has & Legal connotation of acquie 
sition through the exercise of the right of enincnt domain. 


' Eaton Ve Railroad, SL Nelle so4s Lattlcton Ve perlin Milis Companys 


43 Nelle i 3 Langdon. Ve Interstats Bridges 92 Netle 4320 


| amount right of eminent domain is bestowed 
upon the Legislature by Article XII, part First, of our Constitution. 
right lies dormant until Legislative notion 18 had dete 

the occasion, mode, the conditions and the agencies for its excreisée — 
Jehr, Hminent Domain, Se 14, When delegating this power to any = 
governmental subdivision, the Legislature may in its discretion impose 
guch terms and conditions 4s 4t desires 580 : a 


4ndividual property ownors to just compens 


Thus, when conferring the right © 
St may make this right exclusive 
withhold the yight for this 
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This type of restriction would affect only other 
agencies which would not be able to take property in the arcae Lt 
dogs not affect any rights of individual property owners end 4¢ Aces 
not restrict their use or disposition of their rights at the ein the 
the exclusive power is given to the agency. It is true that alt te 
specified property rights within the area are subject to the uitd™ 
and exclusive right of the water district to condemn and take an 
ninent domain but when this right is exercised, the thon ownor Vso 
assurod of obtaining proper and just compensation gubdject to 40 


right boing conferred upon the district, the language such as $7 o0a 
dn section 13 of chapter 56 of the Revised Laws could bo substi 
for the word Mtakinge" 2 refer to the phrase as found in the — 
montioned section, Wtake by eminent domain." | 


| | 4s 
It has been called to my ee ae * 

ome doubt whether the Rye Water District wou ave the nece | 

statutory power to exercise the exclusive right and privilese wypctods 

contained in the proposed amendment to Senate Bill No- 102 if mention 

Because of this doubt I feel. that 1 should call this to your’ g the 


@ 
and mention the possibility of need for amendment to chapter 56 
Revised Laws e 


Without gotting forth here fn groat detadd * Like 


; mmacspad water aystoms, 
Legislative history respecting fe for ) 
¢o point out that prior to 1937 appropriate — —* 


© in 

yater works on ch sys pag eT e cae x 
chapters 43 ena 44 of tne 

See ty — er —— vs thereof » gaid chapter was 998 


apte} 
f 3234 ch ate 


et i - Be jon 2 is any citys t 
Limits Nunicipalsty as defined by oe ae ts 


enin' do | | 
cte rf this to 
Linited to the territorial limits of the gistri — eg 
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attentSon also to chapter 70 of the Revised LawSe 





“- chapter gives to @ gistrict, within | 






As bearing upon this probles 1 wuld call 


right to take ay land or easement in 


Ryo’ Water District to exercise its co 
beyond its own territorial Limits. 


. Gatensive right in Secor 17, when app 









- therein concerning mmicipal water districts 
c aforementioned sect 


In order to clarify —— ee . 


| application of the two sections it may be that an amendment to 


section 13 of chapter $6 is proper and desirable 80 that 
- torial Limitation as contained therein is made coextenst 
of section 17 of chapter 70, OF at least proadened so 28 to 
an entire town in which the district is limited. 
| ae vory truly YOUrS, — 


“+ pgchard Ge Duncan —— 
Assistant Attorney General : — 


vex, onorabie Robert We UB a eee 
Senders & Upton. : Ae ae ee i. os ee 


